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Summary 

This report provides an overview of the complexities of the Copyright Act’s provisions 
concerning music licensing. It also discusses four issues involving copyrights in musical works 
and sound recordings that have been the subject of recent congressional and judicial 
consideration: (1) extending copyright protection to pre-1972 sound recordings; (2) requiring 
radio broadcasters to compensate recording artists; (3) changing the standard used to calculate 
royalties for digital music transmissions; and (4) modifying antitrust consent decrees governing 
songwriter performance royalties. 

Copyright law provides protection for original works of authorship by conferring certain 
exclusive rights upon their creators. Music is an example of a kind of literary and artistic work 
that falls squarely within the scope of copyright law. Federal law recognizes copyright protection 
for two separate and distinct types of music-related creations: “musical works” and “sound 
recordings.” A musical work refers to a songwriter’s musical composition and accompanying 
lyrics, while a sound recording is a particular version of a musician singing or playing a musical 
work, as that rendition is captured in a recording medium such as a compact disc, cassette tape, 
vinyl album, or MP3 file. 

If a third party wants to use a copyrighted work in a particular way, he or she must ordinarily seek 
permission from the copyright holder; in the music industry, such permission is often referred to 
as “licensing.” A license permits a third party to do something with a copyrighted work that 
implicates a copyright holder’s exclusive right, possibly in exchange for monetary compensation 
known as a royalty fee, without concern of infringing the copyright holder’s rights. Some licenses 
are negotiated instruments between a copyright holder and a third party (referred to as “voluntary 
licenses”). Other licenses are provided by the Copyright Act. These statutory licenses are 
instruments that compel copyright holders to allow others to exercise a holder’s rights without 
negotiated permission. In copyright law, they are commonly referred to as “compulsory” licenses. 
When statutory requirements are satisfied by the party interested in using the copyrighted work, a 
compulsory license is available if the party complies with the terms of the statutory license as 
well as pays the statutory royalty fees. 

The licensing system behind the use of musical works and sound recordings differs depending on 
(1) whether the music is transmitted digitally or through analog means, (2) who the user is, and 
(3) the particular “exclusive right” of the copyright holder that is implicated by the use. Whenever 
a user reproduces or distributes a non-digital or digital sound recording, the sound recording 
copyright holder and musical work copyright holder are both entitled to payment. Whenever a 
user publicly performs a sound recording via non-digital transmission, authorization from only 
the musical work copyright holder is needed. However, if the sound recording is publicly 
performed through digital audio transmission, both the musical work copyright holder and the 
sound recording copyright holder have a right to receive royalties. 

A more comprehensive understanding of music licensing requires a familiarity with the Digital 
Performance Right in Sound Recordings Act (DPRSRA) and the Digital Millennium Copyright 
Act (DMCA). This report explains how these laws amend the Copyright Act to, among other 
things, refine the scope of licensing for both types of copyright holders. 

The Copyright Act also sets forth several exemptions from infringement liability for certain 
unauthorized uses, including the fair use doctrine (17 U.S.C. § 107) and limitations on the public 
performance right under specific situations (17 U.S.C. § 110). 
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Introduction 

In 2013, Congress initiated a comprehensive review of U.S. copyright law 1 in order to determine 
whether legislative reforms are needed to address technological developments in modes of 
communication, social interaction, and entertainment. Innovative businesses that rely on the use 
of vast amounts of digital media, such as Facebook, YouTube, Pandora, and Instagram, offer the 
potential to help copyright holders promote their creative material (such as photos, music, and 
videos) for artistic, educational, and commercial reasons. However, these digital services may 
also increase the risk of infringing copyright holders’ rights because they often provide faster, 
cheaper, and easier means of engaging in unauthorized reproduction, distribution, and public 
performance of copyrighted works than previous technologies. 

Copyright holders in the music industry have experienced challenges in adapting to the pace of 
technological advances that continually offer the public many new ways of listening to music. In 
the last 20 years, how consumers purchase and enjoy music has changed dramatically with the 
advent of the Internet, Amazon and iTunes, digital music streaming services, and smartphones. 
The existing music licensing system by which copyright holders are paid for the use of their 
music has struggled to adjust to new music delivery methods and consequently, may be unable to 
provide music copyright holders with adequate compensation for their creative efforts. At the 
same time, the current licensing rules may be hindering or limiting businesses that want to offer 
innovative music delivery platforms. As the U.S. Copyright Office has recently observed, 

[0]ur music licensing system is in need of repair. The question ... is how to fix it, in light 
of the often conflicting objectives of longtime industry participants with vested interests 
in traditional business models and infrastructure; digital distributors that do not produce 
or own music and for which music represents merely a cost of doing business; consumers 
whose appetite for music through varied platforms and devices only continues to grow; 
and individual creators whose very livelihoods are at stake. 2 

The first part of this report provides an overview of copyright law that relates to music licensing. 
The second half discusses issues involving copyrights in musical works and sound recordings that 
have been the subject of recent congressional and judicial consideration. 

Copyright Law Fundamentals 

The source of federal copyright law originates with the Copyright and Patent Clause of the U.S. 
Constitution, which authorizes Congress “[t]o promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries.” 3 Copyright refers to the exclusive rights granted by law to authors for 
the protection of original works of authorship fixed in any tangible medium of expression. 4 
Original works must be captured in some form beyond a transitory duration. The types of creative 
works eligible for copyright protection include literary, musical, dramatic, and pictorial works; 



1 See House Judiciary Committee, Press Release, Chairman Goodlatte Announces Comprehensive Review of Copyright 
Law, April 24, 2013, at http://judiciary.house.gOv/index.cfm/2013/4/ 
chairmangoodlatteannouncescomprehensivereviewofcopyrightlaw. 

2 U.S. Copyright Office, Copyright and the Music Marketplace (Feb. 2015), at 13, available at 
http://copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-marketplace.pdf. 

3 U.S. Const, art. I, § 8, cl. 8. 

4 17U.S.C. § 102. 
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